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rily mean that the courts of the corporate domicile must try the case ; 
they may lack jurisdiction. And it is equally true that the Connect- 
icut court might have had jurisdiction, even though the law of some 
other state was to be applied. To support the jurisdiction of the Con- 
necticut court several lines of reasoning are current. First, if the 
relations were those of stockholder and corporation, by purchasing 
stock the holder might be presumed to consent to the jurisdiction. 15 
Second, assuming the same or similar relations, convenience may 
require that the rights and liabilities of stockholders be determined at 
one place and time, the logical place being the forum of the place of 
incorporation. 16 Third, on the analogy of garnishment cases, wherein 
jurisdiction of the garnishee-debtor is the essential feature, 17 the rights 
of a stockholder may be extinguished by a court which has jurisdiction 
of the company, even though under the rule of Pennoyer v. Neff™ 
no valid obligation could be created or imposed against him because 
there was no personal service within the jurisdiction. 18 It seems that 
this third line of reasoning would justify the Connecticut court in 
adjudicating a certificate holder's rights whether his status was 
regarded as similar to that of a stockholder or that of a contingent 
creditor or that of an equitable part owner of a trust fund. 

Another point was raised in the case and disposed of on the author- 
ity of Supreme Council of the Royal Arcanum v. Green, 10 namely 
that a charter granted by Connecticut, being a public act of that state, 
must be accorded full faith and credit elsewhere. For a discussion of 
this point as presented in the opinion of Mr. Chief Justice White in 
the Royal Arcanum case, see Comment, Conflict of Laws and Full 
Faith and Credit (1916) 25 Yale Law Journal 324. 



JUDICIAL REVIEW OF ADMINISTRATIVE DETERMINATIONS 

Two recent cases have sustained orders of the Postmaster General 
excluding from the mail matter adjudged by him to be non-mailable 
under the terms of the Espionage Act of June 15, W7- x Masses 

" This presumption appears to be subject to the same criticism as that referred 

to in note 12. , 

"Hartford Life Ins. Co. v. lbs, supra. See also 27 Yale Law Journal 276. 

" See Comment, Jurisdiction to extinguish Claims of Non-Resident Defendant 
(1917) 27 Yale Law Journal 252. 

u (1877) 95 U. S. 714. 

» See however, a line of cases which uphold a Minnesota statute imposing 
personal liability on an individual not served within the jurisdiction because of 
his status as a stockholder in a Minnesota corporation, subject, however, to the 
defense that he is not a stockholder. Selig v. Hamilton (1913) 234 U. b. 652, 
658; 34 Sup. Ct 926, 928, and cases cited therein. 

"See note 11, supra. . 

1 Title I, Sec. 3, forbids (a) the wilful making or conveying of false reports 
or false statements with intent to interfere with the operation or success of the 
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Publishing Co. v. Patten (1917, C. C. A. 2d) 246 Fed. 24; Jeffersonian 
Publishing Co. v. West (1917, D. C. Ga.) 245 Fed. 585." These cases 
have been discussed in the newspapers and popular magazines as 
involving the question of the freedom of the press as guaranteed by 
the First Amendment to the federal Constitution. 8 Inasmuch as the 
portions of the statute involved in these cases merely prescribe what 
matter is to be carried by the postal department and do not attempt 
to prevent the circulation in other ways of matter declared to be non- 
mailable, it is clear that questions relating to freedom of the press 
are not involved. 4 It has been repeatedly decided that in establishing 
a postal system "Congress may restrict its use to letters, and deny 
it to periodicals; it may include periodicals, and exclude books; 
it may admit books, and refuse to admit merchandise. ... It may 
also refuse to include in its mails such printed matter as may seem 
objectionable to it upon the ground of public policy." 5 

Admitting, therefore, the constitutionality of these sections of the 
Espionage Act, the cases under consideration raise two questions : ( 1 ) 
the construction of the Act and (2) the extent of judicial review of 
its application by the Postmaster General. The larger part of the 
opinion in each of the cases deals with the first of these, but in each 
the decision finally seems to be based upon the answer to the second. 

The general problem is, of course, that of the effect to be given to 
administrative determinations of fact and of law. The solution of 
this problem involves answering these questions: (1) Does the lan- 
guage of the statute, properly interpreted, purport to make the deter- 
mination of the administrative officer final and conclusive? (2) If so, 
may such a power constitutionally be vested in an administrative offi- 
cial? (3) If the statute is not clear upon the point, what weight will 



military or naval forces of the United States, (b) the wilful causing or attempt 
to cause insubordination, disloyalty, mutiny, or refusal of service, and (c) the 
wilful obstruction of the recruiting or enlistment service. Title XII, Sec. 1, 
declares non-mailable any publication, matter, or thing in violation of any 
provision of the Act. 

2 See also Milwaukee Social Democrat Pub. Co. v. Postmaster General, decided 
by the Supreme Court of the District of Columbia and mentioned in N. Y. 
Times, Jan. 16, 1918. 

'"Congress shall make no law .... abridging the freedom of the press." 

'The Trading with the Enemy Act of October 6, 1917, sec. 19, prohibits the 
distribution by any agency of any matter declared non-mailable by the Espionage 
Act. The enforcement of this provision will of course squarely raise questions 
of the freedom of the press. 

'Brown, J., in Public Clearing House v. Coyne (1904) 194 U. S. 497, 507, 
24 Sup. Ct 789, 793. It was suggested in the case just cited that if Congress 
should attempt by statute to extend to one the benefits of postal service and to 
deny it to another person in the same class, the act would be unconstitutional. 
Other cases establishing the power of Congress to determine what shall be 
admitted to the mails are: Ex parte Jackson (1877) 96 U. S. 727; In re Rapier 
(1892) 143 U. S. no, 12 Sup. Ct 374. 
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be given by the courts to the administrative officer's determination? 
This determination may involve deciding either a question of law or 
one of fact, perhaps of both. In the case of questions of fact it has 
been held that it is entirely constitutional for Congress to vest in an 
administrative officer the power to settle finally the facts to which legal 
rights attach, provided that "due process of law" is provided for in 
the proceedings before the administrative officer. 6 Where the ques- 
tion involved is purely one of law, it seems that it would not be consti- 
tutional to place the power of final determination in the hands of an 
administrative official. 7 

In the case under consideration Congress has not expressly 
attempted to make the determination of the Postmaster General final. 
This being so, we are brought to a consideration of the third question, 
viz., the extent of judicial review where the statute conferring power 
on the administrative officials is not clear as to the effects to be given 
to their determinations. Here it is difficult to lay down a general 
rule applicable to all branches of the government. Much depends 
upon the extent- of the discretion vested in the department concerned. 
In the case of the postal department it has been held in a series of cases 
that the decision of the Postmaster General excluding mail of per- 
sons whose business is deemed to be fraudulent is final ; but here the 
statute is interpreted as denying any judicial review on the facts. 8 
The courts have never succeeded in working out any satisfactory state- 
ment of the precise principles upon which they will act. A typical 
statement is that of Mr. Justice Brown, speaking for the United 
States Supreme Court in cases involving a determination by the Post- 
master General whether certain publications were entitled to second- 
class rates. "Where the decision of questions of fact is committed by 
Congress to the judgment and discretion of the head of a department, 
his decision thereon is conclusive; and even upon mixed questions of 
law and fact, or of law alone, his action will carry with it a strong 
presumption of its correctness, and the courts will not ordinarily 
review it, although they may have the power, and will occasionally 

exercise the right of so doing Where there is a mixed question 

of law and fact, and the court cannot so separate it as to see clearly 
where the mistake of law is, the decision of the tribunal to which the 
law had confided the matter is conclusive." 9 



• United States v. Ju Toy (1905) 198 U. S. 253, 25 Sup. Ct 644; Chxn Yow v. 
United States (1908) 208 U. S. 8, 28 Sup. Ct 201. 

'For a general discussion of the subject, especially from the point of view of 
what is "due process," see Thomas Reed Powell, The Conclusiveness of Ad- 
ministrative Determinations in the Federal Government, 1 Am. Pol. Sci. Rev. 583. 

'Public Clearing House v. Coyne (1904) 194 U. S. 497, 24 Sup. Ct 789. But 
Cf. American School of Magnetic Healing v. Mc Annuity (1902) 187 U. S. 94, 23 

Sup. Ct. 33- _ 

'Bates and Guild Co. v. Payne (1904) 194 U. S. 106, 24 Sup. Ct 595, 597- 
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Frequently the question determined by the administrative officer 
is that of the meaning of certain ambiguous terms used in a statute. 
There it has been held in many cases that an interpretation uniformly 
followed by a governmental department for many years will not be 
reversed by the courts. 10 

In the cases under consideration the ultimate questions involved 
seem to have been two in number: (i) the meaning of the terms 
used in the various sections of the Espionage Act; (2) whether the 
publications of the plaintiff fall within the classes described by those 
terms. It was clear that Congress intended both questions to be set- 
tled in the first instance by the Postmaster General. Apparently Mr. 
Justice Brown would call this "a mixed question of law and fact" and 
apply the rule stated above. The opinion of the Circuit Court of 
Appeals in the case of the Masses Publishing Co. seems to go on much 
the same ground, for after stating that the court agrees with the 
Postmaster General's findings, Circuit Judge Rogers concludes as fol- 
lows : "Even though we were in doubt . . . the case would be governed 
by the principle that the head of a department of the government in a 
doubtful case will not be over-ruled by the courts in a matter which 
involves his judgment and discretion and which is within his juris- 
diction." The opinion of the district judge in the Jeffersonian case 
does not deal with the point specifically. 11 In both cases the court 
agreed, at least in part, with the findings of the Postmaster General, 
and the decisions are in part based upon that agreement. 



STOCK DIVIDENDS AND THE INCOME TAX 

A recent decision of the Supreme Court, relating to the taxation of 
stock dividends under the Income Tax Law of 1913, has aroused 
much speculation in regard to its effect on the taxation of such divi- 
dends under the present law. The decision was that a stock dividend 
representing earnings accumulated before January 1, 1913, was not 
income of the stockholder who received it, within the meaning of the 
1913 Act. Towne v. Eisner (1918) 38 Sup. Ct. 158. It will be noted 
that the only question actually decided was a question of con- 
struction of the law of 191 3, which contained no express provision 
either in respect to stock dividends, or in respect to dividends received 



10 See the cases cited in the dissenting opinion in Bates & Guild Co. v. Payne, 
supra. Where the language of the statute is plain, the interpretation of the 
administrative department "must yield to the positive language of the statute." 
Houghton v. Payne (1904) 194 U. S. 88, 24 Sup. Ct 590. It is assumed that 
in making the interpretation the officer acted within his jurisdiction. 

"The court contented itself with some vague remarks about the discretion 
of the chancellor and the maxim that one must come into equity with clean 
hands. The latter cannot of course apply unless we first find the facts in 
accordance with the determination of the Postmaster General. 



